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R1CM A RKS/AttG UMENTS 



Status of Claims 

(Maims 1-28 arc pending in the application and stand rejected. Claim 9 is objected to. 
Applicant has canceled Claims 18-20, and has amended Claims 1.9. 15, 21 and 25, leaving 
Claims 1-17 and 21-28 for consideration upon entry of the present Amendment 

Applicant respectfully submits thai the rejections under 35 U.S.C. § 101 , 35 U.S.C. 
§ 102(b), and 35 U.S.C. § 103(a), have been traversed, that no new matter has been entered, 
and that the application is in condition for allowance. 

Objections to Ihe Sp ecification 

The disclosure is objected to because the Examiner alleges there appears to be mmor 
mistakes- 'b.«di' instead of 'breathe' on page 3, paragraphs 7-8; extraneous 'x-ray beam 
14' pa-c 14. paragraph 28 lino 6; 'include' instead of 'includes' on page 8, paragraph 30. line 
1 1 ; "coached' instead of 'couched' on page 9, paragraph 34. line 2; 'disclosed' instead of 
'discloses' on page 10, paragraph 35, line 5; 'phases' instead of 'phase' on page 12, 
paragraph 38. line 4; use of 'cine' is confusing, Examiner assumes 'sine' for purposes of 
examination; and 'may' instead of 'my' on page 14, paragraph 42, line 7, Appropriate 
correction is required, Pupcr 2, page 2. 

Applicant thanks the Examiner for the thorough reading of the specification, and has 
nndc the following corrections as suggested by the Examiner: 'breath' instead of 'breathe' 
on page 3, paragraphs 7-8; extraneous 'x-ray beam 14' page 14, paragraph 28 line 6; 
'include' instead of 'includes' on page 8, paragraph 30, line U; "coached' instead of 
'couched' on page 9, paragraph 34, line 2; 'disclosed' instead of 'discloses' on page 10, ^ 
paragraph 35, line 5; 'phases' instead of 'phase' on page 12, paragraph 38, line 4; and, 'may 
instead of 'my' on page .4. paragraph 42, line 7. Accordingly, Applicant respectfully 
requests reconsideration and withdrawal of these objections. 

Regarding the use of "cine", which the Examiner comments is confusing, Applicant 
respectfully submits thai "cine" is used in the specification in a manner that would be readily 
rococo to one skilled in the art. For example, at paragraph [0042], Applicant uses the 
phnse -cine acquisition mode", which is recognized in die art to mean an acquisit.on mode 
where the operator sets up the number of images to be acquired and the rate. Appheanl 
believes sub.scqi.cnl uses of the term "cine" are consistent with this introductory usage. 
Accordingly. Applicant submits that "eh," is used in a manner that would be known and 

U 
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understood by one skilled in the art, and is used in a consistent manner, and therefore 
nispcclfnlly requests reconsideration and withdrawal of this objection. 

Claim KcjfCjjons 1 Fader 35 U.S.C. S10» 

Claims 9-14 arc rejected under 35 U.S.C. 101 because the claimed invention is 

directed to non-statutory subject mailer. 

Claims 18-20 arc rejected under 35 U.S.C. 101 because the claimed invention is 

directed lo noii-sialuloiy subject matter. 

Applicant traverses these rejections for the following reasons. 

RejiaTduia.(U<imis 

Applicant has amended Claim 9 lo no longer be directed to non-statutory subject 
mailer. Dependent claims inherit all of the limitations of the parent claim. 
l^£ariljjj^lqimsJ&2fi 

Applicant has canceled Claims 18-20, without prejudice. 
In view of the foregoing, Applicant respectfully requests reconsideration and 
withdrawal of Ibis rejection as it applies to the non-canceled claims. 

Claim Ohlcctions 

C :l ilim 0 is objected to because the following phrase: 'so as to be communicated wilh 
said imaging system' is considered confusing by the Examiner, and that forpurposcs of 
examination the Ilxaminor assumes "communicated" to mean "scanned". 

Applicant appreciates the Examiner's observations and has amended the Claims 
accordingly to addrcss the examiner's concerns. In view thereof, Applicant respcclmlly 
requests ^.consideration and withdrawal of ihis objeclion. 

rhtmi Rej ections Under 35 U.S .C. S102(nl 

Claims 1-17 and 21-28 sland rejected under 35 U.S.C. §102(b) as allegedly being 
anticipated by Varian Medical Systems (htiiteb arehive.or(Vwch/2 00_IglQ41 

7142^htttx/Ay hcrcinaf * cr Vafian ' 

Applicants respectfully traverses this rejection for the following reasons. 
Applicant respectfully submits thai "[a] claim is anticipated only if each and every 
.lenient as set forth in the claim is found, either expressly or inherently described, in a single 
V riot art reference." i^e S aot^JLlk>o^ 814 V lA 628 ' 6M ' 2 

USrQM 1051, 1053 (Fed. Cir. 1987) (Emphasis added). Moreover, "[t]hc identical 
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invention must be shown in as complete detail as is contained in the *** claim » 
v StrukiMotorSo.* 868 ?M 1*26, 1236, 9 USPQM 1913, 1920 (Fed. Cir. 1989). 
im. memtore, ,1,0 single source must disclose all of the claimed elements "arranged as in the 
claim" ^mL^miXlo^^- 1^-Jlubhe^. 749 F.2d 707, 716, 223 TJ.S.P.Q. 
126-1 127 1 (P«l. Cir. 1984) (Emphasis added). Missing elements may not be supplied by the 
knowledge of one .skilled in the art or the disclosure of another reference. TUmnuniMetals 
Cc^X^m, 778 P. 2d 775, 780, 227 U.S.P.Q. 773, 777 (Fed. Cir. 1985). 
Rej^arilingj.udcp^^ 

Applicant lias amended independent Claims 1 , 9, 15 and 21, to now recite, inter alia: 
- . . .computing a desired image acquisition time having a duration greater than the 
duration of one breathitig cycle of the patient..? 

No new matter has been added as antecedent support may be found in the 
specification as originally tiled, such as at Paragraphs [0045-0046] for example. 

Dependent claims inherit all of the limitations of the respective parent claim. 
[„ comparing Varian with the claimed invention, Applicant finds Varian to disclose 
"By correlating this dala with Ihe niolion of the tumor in simulation, you can create a 
treatment plant .hat gates the treatment beam on only when the tumor falls within the 
planned beam aperture " Varian, page 2, first full paragraph (emphasis added). 

Here, Applicant finds Varian to disclose sating of the treatment beam, but is silent on 
computing a desired image acquisition time having a duration greater titan the duration of one 
breathing cycle of the patient. If the Examiner considers the Varian treatment beam t.me to 
be synonymous with the claimed image acquisition time, then Applicant submits that Varian 
necessarily docs not disclose the claimed invention because the Varian treatment beam 
appears to be on for less than one breathing cycle of the patient (see Varian, page 2, first full 
paragraph). If the Examiner considers some other characteristic of Varian lobe synonymous 
wit h'tho eU.in.ed image acquisition time, then Applicant respectfully requests ihe Examiner to 
,„ore specifically point out where Varian discloses each and every clement arranged as 

^withstanding the amendment to Claim 25, which Applicant amends to be more 
descriptive of the subject matter regarded us the invention. Applicant respectfully submits 
du.1 the Examiner has made a broad sweeping anticipation rejection of Claims 24-28 without 
stating with specificity where Varian discloses each and every element of the claimed 
invention arranged as claimed. 
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I'or example, Claim 24, inter alia, recites: 

"A method/or assigning phases in images acquired using an imaging system 
comprising: ... 

processing said image data mid said system data to determine a phase of said image 
dala..." 

Applicant finds Varian to be absent any disclosure of a method for assigning phases 
that includes processing image data and system data to determine a phase of the image dala, 
and rcspcel fully submits that the Examiner lias not slated with specificity where such 
disclosure maybe found. 

Claim 25 recites, inter alia: 

'...determining a reference point in said syslcm dala; 
establishing said reference point as a zero phase pulse; 

assigning a phase of zero to an rV/i reference point of said system data and assigning 
a phase of 2 pi for a subsequent reference point; and 

wlierein said synchronizing includes selecting image* with correlating phases." 

Applicant finds Varian to be absent disclosure of each and every element of Ihc 
claimed invention arranged as claimed, and respectfully submits that the Examiner has not 
stated with specificity where such disclosure may be found. 

Claim 28 recites, inter alia: 

". . .applying a map around technique to adjust said phase if said reference point 
occurs while said imaging system is not imaging" 

Applicant finds Varian to be absent disclosure of each and every clement of the 
claimed invention arranged as claimed, and respectfully submits that the Examiner has not 
stated with specificity where such disclosure may be found. 

Absent anlieipalory disclosure of each and every clement arranged as claimed, Varian 
cannot be anlieipalory. Furthermore, by alleging anticipation through a broad sweeping 
rejection absent specific reference to anticipatory elemcnis that may be found in Varian, 
Applicant respectfully submits that the Examiner has failed lo properly meet the burden of a 
showing of anticipation. 

hi view of the foregoing, Applicant submits that Varian docs not disclose each and 
every element of the claimed invention arranged as claimed and therefore cannot be 
anlieipalory. Accordingly. Applicant respectfully submits thai the Examiner's rejection 
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under 35 U.S.C. §102(b) has been traversed, and requests that the Examiner reconsider and 
withdraw of this rejection. 

Claim Ueicc ri""* IJucjer 35 U.S.C. $ 103(a) 

Claims 2. 5, 10, 16, 22 and 25 stand rejected under U.S.C. 103(a) as being 
unpatentable over Varian in view of EI> 1090586, hereinafter KP'586. 

Claims 8, 1 7 and 23 stand rcjceled under 35 U.S.C. 103(a) as being unpatentable over 

Varian in view of RcliyAnn Chodkowski, hUj^/goMht* 

kcnnedyM*^ 
Chodkowski. 

Applicant tniverses these rejections for Iho following reasons. 
Applicant respectfully submits that the obviousness rejection based on die References 
U improper as the References fail to teach or suggest each and every element of the instant 
invention In such a manner as \o perform as the claimed invention performs. For an 
obviousness rejection to be proper, the lixaminer must meet the burden of establishing a 
prima facie case of obviousness. In re Fine. 5 U.S.P.Q.2d 1596. 1598 (I'ed. Cir. 1988). The 
Tbcantinor must meet the burden of establishing that all elements of the invention arc taught or 
suggested in the prior art. JvlPGP §2143.03. 

All efoim* rejected under U.S.C. § 103(a) are dependent claims Uiat inherit all of the 
limitations of the respective parent claim. 

At least for the reasons set forth above, Applicant submits that Claims 2, 5, 8, 10, 16, 
17, 22, 23 and 25, arc patentable as Varian fails to teach each and every element of the 
claimed invention arranged as claimed, and Applicant submits that both EP'586 and 
Chodkowski fail to cure the deficiencies of Varian. 

ttfliQrdmi' Claims 5. 16 andJ2_Moi^Spj^Cj^ 
Claims 5, 1 6 and 22 rccile, inter alia: 

•\..|said operating includesj/lsaid means for operating including means for] 
establishing an acquisition time for said image data corresponding to a physiological cycle 
plus at Uasl one of two thirds of a gantry rotation time and one gantry rotation time." 

Al Paragraphs [0045-0046], Applicant discusses that the claimed acquisition time has 
the advantage or allowing images to be registered without respiratory gating. 

In combining Varian with W586. the Examiner combines one reference (Varian) that 
teaches respiratory gating, with another reference (UP'SSt) that teaches asynchronous 
imaging, ny making such a combination, one skilled in the art is necessarily taught to 
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include respiratory gating, which is exactly opposite lo the advantage of the claimed 
invention (the advantage of ho respiratory goring). Accordingly, one skilled in the art would 
not be motivated to arrive at the claimed invention by combining Varian with EP'5S6. 

Furthermore, Applicant respectfully submits that neither reference teaches a specific 
acuuisilion lime as being the sum of* physiological cycle and a defined gantry rotation time, 
which is specifically claimed for in the instant invention. Accordingly, one skilled in the art 
would not be motivated to arrive at the claimed invention, where each and every element 
mast be disclosed and must perform as the claimed invention performs, by looking to the 
combination of Varian and HI' '586. 

^carding Claijn.?lMeje. SP-fig.'foativ 

Amended Claim 25 recites, inter alia: 

"...determining a reference point in said system data; 

establishing said reference point as a zero phase pulse; 

assigning aphme of zero to an Uh reference point of said system data and assigning 
a phase of 2 pi for a subsequent reference point, and 

wherein said synchronizing includes selecting images with correlating phases " 
In alleging obviousness, the Examiner makes a broad sweeping statement that "HP 
1000586 docs teach" the claimed elements to cure the deficiency of Varian. Paper 2, page S. 
However, the Examiner docs not cite a single reference in EP'586 to support this allegation. 
Instead, the I vxamincr remarks that one skilled in the art would be motivated to combine 
El" 586 with Varian to arrive at the claimed invention "in order to better register breathing 
cycle", making reference to EP'586, Paragraph 28. 

Applicant respectfully disagrees thai Iil"586 Paragraph 28 motivates one skilled in 
the art to do what Applicant has done. 

At Paragraph 28, Applicant finds EP'586 to teach chronologically discontinuous 
segments of a projection that arc acquired in sequential order in one embodiment, and to 
leach shuffled segments of a projection thai arc acquired nonsequential^ in another 
embodiment, and does not find any leaching or motivation to arrive at the claimed invention 
that performs as iho claimed invention performs. Nowhere does the Examiner show, and 
nowhere does ApplicmU find, determining a reference point in said system data; establishing 
said reference point as a zero phase pulse; assigning a phase of zero to an Uh reference 
point of said system data and assigning a phase of 2 pi for a subsequent reference point, 
and wherein said synchronizing iuclndes selecting images with correlating phases, which 
arc specifically claimed for in die instant invention. 

PAGE 1 7/1 9 * RCVD AT 1 1/9/2055 12:39:05 PM [Eastern Standard Time] * SVR:USPTO-EF)(RF-6f29 1 DNIS:2738300 * CSID:8602860 115 * DURATION (mm-$$):05-38 

BEST AVAILABLE COPY 



NOV-09-2005 WED 01:57 PM CANTOR COLBURN LLP FAX NO. 8602860115 P. 18/19 



Accordingly, Applicant respectfully submits that absent a teaching or motivation to 
a. rive at llio claimed invention that performs as the claimed invention performs, a prima facie 
case of obviousness cannot be established. 

In view of the foregoing, Applicant submits that the References fail to teach or 
suggest each and every clement o f the claimed invention and are therefore wholly inadequate 
in their teaching of the claimed invention as a whole, fail to motivate one skilled in the art to 
do what the patent Applicant has done, Ml to offer any reasonable expectation of success in 
combining the References to perform as the claimed invention performs, and discloses a 
substantially different invention from the claimed invention, and therefore cannot properly be 
wed to establish a prima facie ease of obviousness. Accordingly, Applicant respectfully 
requests ^consideration and withdrawal of all rejections under 35 U-S.C. §103(0), which 
Applicant considers to be traversed. 

In light of the forgoing, Applicant respectfully submits that the Examiner's rejections 
under 35 U.S.C. §101,35 U.S.C. § 102(b) and 35 U.S.C. §103(a), have been traversed, and 
respectfully request that the Bxaminer reconsider and withdraw these rejections. 
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The Commissioner is hereby authorized lo charge any additional fees that maybe 
required for this amendment, or credit any overpayment, to Deposit Account No. 07-0845. 

. In the event that an extension of time is required, or may be required in addition lo 
that requested in a petition for extension of time, the Commissioner is requested to grant a 
petition for that extension of time that is required to make this response timely and is hereby 
authored to charge any fee for such an extension of time or credit any overpayment for an 
extension of time to the above identified Deposit Account. 

Respectfully submitted, 

CANTOR COLBURN LLP 
Applicjutt^ Attorneys 



liy; 





David Arnold 
Registration No: 48,894 
Customer No. 23413 



Address; 55 Griffin Road South. lHoonifield, Connecticut 06002 
Telephone-. (800)286-2929 
jr ax : (860)286-0115 
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